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Dear Chairwoman Doduc and State Board Members Wolff, Baggett, and Hoppin,

On behalf of Clean Water Action (CWA) and our 20,000 California members, I am writing to
share our thoughts on the development of a mercury discharge offset policy. We thank the State
Water Resources Control Board for the opportunity to offer these comments and for your
consideration of them.

CWA is concerned that such a program could in fact discourage dischargers to implement
optimum pollution controls and prevention strategies, encourage greater mercury discharges, and
create disproportionate impacts on local communities as a result of increased effluent or
maintenance of the status quo when it comes to mercury pollution. We are further guided by the
fact that mercury, even in small amounts, is a potent bioaccumulative neurotoxin, and therefore
all sources of mercury, no matter the proportion of the overall problem, must be reduced or
eliminated to protect public health and the environment. Given the complexity of mercury in the
environment related to methylation and its bioaccumulative nature, it is unclear at this point
whether an offset policy can be developed in such a way as to guarantee both water quality
improvements and adherence to environmental justice principles. Certainlty, we will look for
clear definitions within such policy and strict parameters under which offsets would be
implemented in order to see valid environmental and social benefits that we could support.

General parameters for an offset policy:

For the reasons stated above, we believe that priority must always be put on reducing mercury -
discharges to the greatest degree possible within reason, no matter the source. We also believe
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that the following restrictions should be integral to any policy:

Offsets plans or programs are acceptable only if it can be demonstrated that there are
no disproportionate impacts on any local community. While we hold to this principle for
any impacted community, all too often low income communities and communities of color
bear a particularly onerous environmental and health burden by being situated in or around
pollutant discharge areas such as urban industrial centers, tribal and rural areas impacted by
mine runoff, major transportation routes, or neighborhoods adjacent to municipal discharge
facilities. These fence-line communities often experience cumulative impacts from air, land,
and water pollution that increase contaminant exposure through breathing, drinking
contaminated water, skin contact, and by eating contaminated fish. In regard to mercury,
these communities are often most at risk because of high levels of subsistence fishing for
economic and cultural reasons. :

By disproportionate impacts we mean the effects on any community that represents a
“disproportionate share of the negative environmental consequences resulting from
.industrial, municipal, and commercial operations or the execution of federal, state, local, and
tribal programs and policies.”’ Impacts result from either contamination levels within a
specific locality, the needs of the local community, or both. Mercury contamination in the
water and local fish create a disproportionate impact because of high levels of pollution that
impact local ecosystems and public health. The needs of the community also come into
play, however, when there are the afore mentioned high levels of subsistence fishing.

It should be noted that “government inaction and lack of enforcement of existing laws are
also a form of environmental dis‘crimination”.2 Consequently, disparate impacts not only
include additional pollution that the communitics experience as a result of local practices and
policies, but the maintenance of the same level of contamination due to local inaction. For
this reason, offsets that discourage or replace optimum pollution control at the discharge site
can create a situation of environmental injustice. We believe it is the responsibility of the
discharger to demonstrate that such a condition does not exist. Standards to define and
measure such impacts are not included in the informational document, but should be

formulated with public input from subsistence fishing and fence-line communities.

Offsets should not include or entail pollution trading schemes that allow one discharger
to trade credits with another. We approve of State Board’s statement that this policy will
not address “pollutant trading” as defined by the authors. Such programs serve only to move
pollution around, discourage optimum pollution reductions, and can further contaminate local
communities situated near or around the discharger who has obtained the extra credits.
Because low income communities and communities of color are often situated near or in
industrial centers or adjacent to municipal and other discharge sites, the issue of pollution
trading has serious environmental justice ramifications.

Dischargers must first demonstrate that they have done everything reasonably possible
through treatment and pollution prevention strategies to meet their permit goals before

! Federal Executive Order 12898 signed by President Clinton in 1994,
2 The Environmental Justice Coalition for Water, Thirsty for Justice: A People’s Blueprint for California. June

2005, p. 7.



